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Rape by the System:
The Existence and Effects of Sexual Abuse
of Women in United States Prisons
SAMIERA SALIBA*

Robin's nightmare began on February24, 1994, when the firsttime offender was halfway through a 33-month sentence for
credit card fraud at the Federal Correctional Institute in
Dublin, California . . . .

She complained when the prison

authorities put her and several other women in the men's
"Secure Housing Unit (SH U)." But nothing happened to help
her. Robin complained she was visible to male inmates and
guards 24 hours a day, including when using the toilet and
when she was in the shower. Still nothing happened. She
complained that she was taunted because she was a lesbian:
"Maybe we can change your mind." She fought off one of her
attackers in her cell with a broomstick. Still the prison officials
did nothing. She gave a sworn affidavit to the authorities
naming a guard who sold entry to her cell to male inmates as
well as one of her attackers. Still nothing was done to protect
her. Sometime after midnight on September 25, 1995, three
male inmates unlocked the door to Robin's cell. She was
handcuffed, then raped and sodomized, suffering severe injuries
to her neck, back, vaginal and anal areas. Her attackers called
her a "snitch," told her to "keep her mouth shut," and
threatened with continued attacks if she kept complaining.'

* Staff Editor, Hastings Race and Poverty Law Journal, 2011-2012; J.D. Candidate,
University of California, Hastings College of the Law, 2013; B.S., Business
Administration, The Ohio State University, 2010. Thank you to Professor Jennifer Dunn
for your feedback and guidance; to the Hastings Race and Poverty Law Journal for you
support in publishing this Note and dedicated editing; and to my family, for continuing
to encourage and support me in all my endeavors. I would also like to thank God for
giving me the knowledge and ability to speak for those who are silenced.
1. Delisa Springfield, Sisters in Misery: Utilizing International Law to Protect United
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Introduction
The American people frown as women around the world are
trafficked into slavery, forced into prostitution, and subjected to
mass rape. Ironically, similar atrocities occur on American soil
everyday with full impunity. American jails are warehouses for
human rights violations against female prisoners. The Bureau of
Justice Statistics indicates that in 2011, approximately 111,387
women were incarcerated in the United StateS2; each of these women
are at risk of experiencing a violation of their sexual autonomy.
Approximately one in four women report sexual abuse while in
correctional facilities;3 however, estimates are much higher because
many survivors of sexual abuse do not report it for various reasons
that will be explained in detail.
Historically, sexual abuse of imprisoned women in American
jails has been an issue. The first documented instance occurred in
Auburn, New York, in 1826 when a woman died in childbirth after a
severe flogging by a prison guard.4 The grand jury ignored the fact
that the woman had become pregnant while in solitary
confinement. 5 In 1873, Indiana established the first women's prison
as an attempt to address the problem of sexual abuse by male prison
guards. 6 By 1940, 23 states had established separate prisons for
males and females. 7 These separate prisons were primarily guarded
by women in response to the abuse that had previously occurred
with male guards.8 However, in 1972, the Equal Employment Actthe Amendment to the Civil Rights Act of 1964-reinstated crossStates Female Prisonersfrom Sexual Abuse, 10 IND. INT'L & COMP. L. REV. 457, 457 (2000)
(quoting Not Part of My Sentence: Violations of the Human Rights of Women in Custody,
AMNESTY INTERNATIONAL (Mar. 4, 1999) (omission in original), available at
http://www.amnesty.org/en/Library/asset/AMR51/019/1999/en/7588269a-e33d11dd-808bbfd8d459a3de/amr510191999en.pdf.
2. U.S. DEP'T OF JUST., BUREAU OF JUST. STAT., PrisonersIn 2011, 2 (2011), available at

http://bjs.ojp.usdoj.gov/content/pub/pdf/p11.pdff.
3. Id. at 3.
4. Laurie A. Hanson, Women Prisoners: Freedom from Sexual Harassment-A
ConstitutionalAnalysis, 13 GOLDEN GATE U. L. REv. 667, 672 (1983).
5. Id. at 674.
6. Id.
7 Id. at 675.
8 Id.
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gender supervision. 9 Approximately 70% of guards in female
prisons are male,10 although this percentage varies from state to
state. For example, in California 66% of the guards inside women
prisons are male.11 Consequently, the majority of rapes occurring
inside women's prisons are at the hands of male prison staff; in
contrast to men prisons, where the primary concern is inmate on
inmate sexual abuse.12
This paper will discuss the continued presence of sexual abuse
in women prisons and argue that the United States should abolish
cross-gender supervision. Part I of the paper will discuss the
affected demographic and prior victimization of women inside to
provide insight on how gender power dynamics promote sexual
abuse inside U.S. women's prisons. Part II will explore the impact of
sexual abuse on women inside and the effect this has on their
communities. Part III will explore the legal barriers encountered by
survivors of sexual abuse in prisons. Last, Part IV will propose a
new legal framework for addressing sexual abuse in women's
prisons.

I.

Sexual Abuse in the U.S. Prison System

Yes, I am a convicted felon, but my sentence does not
require me to be exposed to or at risk of sexual assault
anywhere, especially by the individuals hired to protect
me.13
When analyzing the current state of sexual abuse in female
prisons, it is important to consider women's experiences of
victimization prior to incarceration. Women's past experiences
provide insight on how sexist power dynamics continue to play out
in U.S. women's prisons. These conditions essentially create a
normalized environment of degradation that increases the likelihood
9. Anthea Dinos, Custodial Sexual Abuse: Enforcing Long-Awaited Policies Designed to
Protect Female Prisoners,45 N.Y. L. SCH. L. REV. 281, 282 (2001-2002).
10. Springfield, supra note 1, at 464.
11. SILJA TALVI, WOMEN BEHIND BARS: THE CRISIS OF WOMEN IN THE U.S. PRISON
SYSTEM 57 (2007).
12. JOANNE BELKNAP, THE INVISIBLE WOMAN 220 (3rd ed. 2007).
13. Brenda V. Smith, Watching You, Watching Me, 15 YALE J.L. & FEMINISM 225, 226
(2003).
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of abuse.
A.

The Repeat "Victim" and Survivor of Abuse

The majority of females incarcerated in the U.S. have a history
of victimization and abuse. Approximately 57% of women in state
prisons have experienced sexual or physical abuse prior to
incarceration. 14 One third of women admitted to suffering rape
prior to incarceration.15 Most women inside are not violent
offenders, only 37% of the crimes committed by women constituted
violent offenses,16 including retaliation against abusive partners.' 7
The majority of crimes committed by women inside concern
18
property, drugs, or public order offenses. These crimes have been
dubbed "welfare crimes" because they are linked to the fact that the
majority of imprisoned women are single mothers, and two-thirds
have at least one child under the age of eighteen.19 Seventy-four
percent of women incarcerated in federal and state prisons report
drug use prior to incarceration. 20 The majority of these women use
drugs as a coping mechanism for the abuse they have endured. 21 It
is important to understand the role of prior victimization of women
inside and how this shapes their responses to sexual violation in the
violent prison atmosphere.
B.

The Power Dynamic and Control

The power dynamic of cross-gender supervision is visible in the
everyday lives of female prisoners. Male prison guards have
complete control over the daily activities of the female inmates. This
control includes the authority to be present during private moments
such as using the restroom and shower, dressing and undressing,
and receiving medical care. 22 The prison guards also have the power

14. Jodie Lawston, Women Criminal Justice System, and Incarceration: Processes of
Power, Silence, and Resistance, 20 NWSA J. 1, 3 (2008).
15. Id. at 2.
16. U.S. DEP'T OF JUST., BUREAU OF JUST. STAT., supra note 2, at 9.

17. Springfield, supra note 1, at 464.
18. U.S. DEP'T OF JUST., BUREAU OF JUST. STAT., supra note 2, at 9.

19. Cheryl Bell et al., Rape and Sexual Misconduct in the Prison System: Analyzing
America's Most "Open" Secret, 18 YALE L. & POL'Y REv. 195, 210 (1999-2000).
20. Lawston, supra note 14, at 2.
21. Id. at 3.
22. See generally Smith, supra note 13.
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to withhold necessities from the women such as feminine items, 23
food,24 and visitation rights. 25 According to the Report on Rape in Jails
in the U.S. published by the Department of Justice, 26 the desire for
power and control is one of the contributing factors that increases
the likelihood that staff will sexually abuse the imprisoned. 27
The enormous discretion of authority that is given to male
guards places women inside in an undeniably vulnerable situation,
which breeds a general atmosphere of fear, male domination, and
submission. Female inmates are called gender-based derogatory
names such as "bitch," "slut," "whore," and "prostitute." 28 Women
inside have also reported that guards use mandatory frisks and cell
searches as an opportunity to sexually assault women by fondling
their breasts, buttocks, and vagina. 29 Even male officers have
admitted to discomfort from the invasive nature of the pat downs on
female inmates.30 By making their targets aware of their unlimited
institutional power to employ various tactics such as withholding
necessities or conducting invasive frisks, the guards are in effect
23. Springfield, supra note 1, at 465.
24. Hope H. and Brenda L. et al., This is Happening in Our Country: Two Testimonials
of Survivors of Prison Rape, 42 HARV.C.R.-C. L. L.REV. 89, 93.
25. AMNESTY INTERNATIONAL, Women in Prison: A Fact Sheet 1 (2013), available at

http://www.prisonpolicy.org/scans/women-prison.pdf.
26. See generally U.S. DEP'T OF JUST., Report on Rape in Jails in the U.S., The Review
Panel on Prison Rape (2008), available at http://www.ojp.usdoj.gov/reviewpanel/pdfs/
preajfinalreport_2012.pdf.
27. Id. at 10 (describing several factors that enhance the probability that a staff
member will sexually abuse an inmate: (1) low self-esteem or depression, (2) whether the
guard knew the inmate prior to incarceration, (3) whether the guard is having relational
problems at home, and (4) the degree to which the guard is involved in the inmate's case.
The prison guards in these circumstances are more likely to use force tactics such as
threat of harm, intimidation by size and strength, physically holding the person down, or
having a weapon present.).
28. Lawston, supra note 14, at 3.
29. Dinos, supra note 9, at 283.
30. Smith, supra note 13, at 281-282 (interviewing an officer: "Q: And you start at the
genital area, is that correct? A: Right. You come down with the crotch area here then
work your way down. Q:And in going up into the crotch and genital area you need to
touch it to make sure there's no contraband there, correct? A: Exactly. Q: Did it make
you uncomfortable because you were touching the most private areas of a woman's
body? A: I think so, I think so; at least I did. I felt very uncomfortable. Q: But some
women, you -some women felt uncomfortable? A: I think so, I think they did. I think
they felt degraded to a certain point. I know I would. When we come into the
institution, they search us coming through the gate. We feel a little degraded at that
point.").
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conditioning female prisoners for further sexual victimization.31
These insiduous power dynamics invite various forms of sexual
coercion between staff and imprisoned women. Female inmates
engage in "quid pro quo" rape, where the guard uses his power to
provide or withhold certain privileges from the women based on
whether sexual favors are received. 32 Privileges consist of family
visits, phone calls, favorable work assignments, freedom to break
prison rules, and other incentives to make the prison experience less
grueling. 33 Pressure tactics used by guards include: persuasion,
bribes, and blackmail.3 4 The types of blackmail used are areas of
specific weaknesses for female inmates. For example, guards
blackmail female inmates by smuggling contraband material for
them. 35 This is significant because many women in prison are
serving sentences for drug-related offenses. 36 Another example of
blackmail is the denial of visitation rights or phone calls.37 Female
inmates report that male prison guards essentially sell access to their
cells to male inmates in adjoining wings.38 Prison guards also
prostitute women to patrons outside of the prison. 39 Although some
guards have claimed these relationships to be consensual, there are
often abusive consequences of a woman attempting to end these
arrangements. 40 Women who dare to speak out against these
atrocities face retaliation from the guards in various ways which will
be addressed in the next part.
C.

The Power Dynamic and Retaliation

Perhaps the most damaging effect of the power afforded male
guards is that it inhibits the prisoner's ability to speak out against
31. Robert W. Dumond, The Impact and Recovery of PrisonerRape, (October 19, 2001),
available at http://www.spr.org/pdf/Dumond.pdf.
32. Dinos, supra note 9, at 284.
33. Kim S. Buchanan, Impunity: Sexual Abuse in Women's Prisons, 42 Harv.C.R.-C. L.
L.Rev. 46, 56 (2007).
34. Dumond, supra note 31, at 11.
35. Report on Rape in Jails in the U.S., supra note 26, at 11.
36. U.S. DEP'T OF JUST., BUREAU OF JUST. STAT., supra note 2, at 9.
37. AMNESTY INTERNATIONAL, supra note 25, at 1.

38. Springfield, supra note 1, at 1.
39. Id. at 203 (describing an occurrence at the Women's Community Correctional
Center in Oahu, Hawaii, where the prison guards established a prostitution ring at a
nearby hotel and used the female inmates as call girls).
40. Buchanan, supra note 33, at 56.
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the abuse for fear of retaliation. Retaliation can include "threats,
violence, suspension of privileges, or infraction tickets designed to
prolong jail-time."41 In Michigan for example, guards would
retaliate by writing up "tickets" for violation of prison rules that
could be broadly defined. 42 Some guards would even go so far as to
force a confrontation with an imprisoned woman in order to write
her up for a minor violation. 43
Additionally, there is a culture of complicity between the
guards in conducting this retaliation. For example, a guard who is
under suspicion for sexually abusing female inmates may ask his
colleague to write a disciplinary infraction ticket for a woman inside
so that it cannot be traced back to him.44 Women that have legal
suits pending have reported guards confiscating their legal mail as
contraband. 45 In some states, if a woman gathers the courage to
report the abuse, her "complaint" goes into her personal file and
becomes accessible to all the prison guards. 46 As a result, the guard
will most likely assault the woman who complained. Some inmates
have reported that the guards work as a team, one will keep while
the other sexual assaults the woman inside. 47 Female guards who
have complained about the abuse have themselves been subject to
harassment. 48 Due to this retaliation, a sexual abuse survivor may
decide it is in her best interests to keep silent.
When women decide to speak out, they gain little support from
prison authorities. Inmates have reported that prison authorities
don't take the reports of sexual abuse seriously. 49 In fact, when they
do report the abuse, many are ridiculed and may even be prescribed
medication to help with their "hallucinations" as they are often
labeled delusional.50 If a woman becomes pregnant from the abuse,
41. Dinos, supra note 9, at 285.
42. Bell, supra note 19, at 210.
43. Id.
44. Id.
45. Springfield, supra note 1, at 467.
46. Id. at 466.
47. HUMAN RIGHTS WATCH, All Too Familiar: Sexual Abuse of Women in U.S. State
Prisons 73 (1996), available at http://www.aclu.org/hrc/PrisonsStates.pdf.
48. Id. at 71 (explaining the story of a female guard who was harassed by coworkers
after complaining of the sexual abuse of female inmates in her prison).
49. Id.
50. Hope H. et al., supra note 24, at 220. (explaining the story of Hope H. who stated
that when she complained about sexual abuse from a male guard, she was called

300

HASTINGS RACE AND POVERTY LAW

JOURNAL

[Vol. 10

she may be blamed or punished.5 1 Forms of punishment include,
forced abortion, 52 forced adoption,5 3 transfer to another facility, 4
Conversely, the guards are rarely
and solitary confinement.55
punished for their actions. 56 If a male guard is punished, he is only
transferred to a male prison.57
The fears of retaliation mentioned above combined with the
unlikelihood of any action by prison authorities sadly results in most
crimes going unreported. With crimes going unreported, the male
guards are committing these crimes against imprisoned women with
full impunity. The repeat victimization of the female inmates not
only affects them physically and psychologically, but also the U.S.
and international community as a whole.

II. The Effects of Sexual Abuse on
Imprisoned Women in U.S. Prisons
When I went to prison, I was supposed to give up my
liberty - not my soul.58
The effects of sexual abuse of women inside are wide ranging
from enduring physical, psychological, and psychosomatic trauma
to experiencing distortion of reality and feelings of hopelessness.
A. The Physical Effects of Sexual Assault
The physical effects of sexual assault are gruesome. Rape
survivors may suffer bruising or soreness on various parts of their
body including their mouth, throat, vagina, anus, breasts, arms, and
thighs resulting from sexual abuse. 59 They frequently experience
head trauma, anal tears/fissures, and oral gagging/vomiting. 6 0

delusional and prescribed medication).
51. See generally BELKNAP, supra note 12, at 220.
52. Id.
53. Id. at 211.
54. Heather M. Moss, CorrectionalFacilities,9 GEO. J.GENDER & L. 609, 615 (2008).
55. Id.
56. Id.
57. BELKNAP, supra note 12, at 220.
58. Dinos, supra note 9, at 281.
59. Dumond, supra note 31, at 44.
60. Id. at 49.
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Other physical impacts include skeletal muscle tension, 61
gastrointestinal irritability, 62 genitourinary disturbance,63 and
gynecological problems.64 The physical effects of the psychological
stress of victimization include insomnia, irritability, or outbursts of
anger, difficulty concentrating, hyper vigilance, and exaggerated
startle response.65
Imprisoned women who are raped also have a high risk of
being exposed to sexually transmitted diseases, including 66
syphilis, gonorrhea, AIDS, HIV, and chlamydia. 67 Exposure to AIDS
and HIV is a particular concern in prisons. In 1999, AIDS accounted
for 10.1% of death in adult state and federal prisons. 68 Research
indicates that the HIV rate among people inside is higher than the
general population and the rate of HIV infecting women inside is
higher than men inside. 69 An "unadjudicated death sentence"
occurs when an inmate dies from HIV resulting from sexual abuse as
opposed to the state putting them to death for a crime. 70 This is
particularly disturbing for women inside, most of whom were
admitted for nonviolent "welfare" offenses.71 After women inside
are infected with sexually transmitted diseases there is little
treatment available because of the inadequate healthcare system
inside and the prisoner's reluctance to invasive sample collection
techniques.72
In addition to exposure to diseases, female inmates have the
added risk of being becoming pregnant from these sexual abuses.73
Approximately 10% of the female prison population is pregnant at
61. Id. at 44 (defining muscle tension as headaches, fatigue, sleep disturbance,
weeping edginess and jumpiness over minor incidents).
62. Id. (defining gastrointestinal irritability as stomach aches and pains, excessive
nausea, appetite changes, a distaste for certain foods nor experienced before; changes in
bowel habits).
63. Id. (defining genitourinary disturbance as distress, oral/anal burning and/or
itching; disturbances of the normal patterns of sleep, activity, and rest).
64. Id. (defining gynecological problems as bleeding, pain, and discomfort).
65. Dumond, supra note 31, at 44.
66. Bell, supra note 19, at 209.
67. Dumond, supra note 31, at 14.
68. Id. at14.
69. Id.
70. Id. at 16.
71. U.S. DEP'T OF JUST., BUREAU OF JUST. STAT., supra note 2, at 9.

72. Dumond, supra note 31, at 14.
73. Bell, supra note 19, at 210.
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any given time either as a result from these abuses or sexual contact
before prison.74 In most prisons, prenatal care is inadequate or nonexistent. 75 Prisons typically have inadequate resources; such as,
staff, equipment, and sometimes no resident obstetricians. 76
Additionally, the strict nutritional demands of pregnancy are
difficult to meet in prison.'7 If a woman wishes to terminate the
pregnancy, she cannot obtain abortions easily.78 Giving birth under
prison conditions is extremely difficult. There are reports of prison
staff shackling women during delivery and/or forcing women to
wear belly chains while being transported to the hospital. 79
Typically, one or two days after delivery, the mother is returned to
the prison, which can be a traumatic experience for the mother and
infant.80 Also, the mother may experience emotional reliving of the
situation because she must raise a child conceived as a result from
rape. 81 The reliving of the rape is one of many psychological effects
on the female inmates in the prison context.
B.

The Psychological Effects of Sexual Assault

The most common psychological effects of victimization and
sexual abuse in prison are posttraumatic stress disorder (PTSD) and
rape trauma syndrome (RTS).82 According to the American
Psychological Association, PTSD occurs when a person is
"threatened with death or serious injury" and that person responds
with "intense fear, helplessness, and horror." 83 A survivor may
relive the event through dreams, flashbacks, illusions, or
hallucinations, brought on by internal or external cues that trigger a
reminder of the traumatic event.84 According to the Fourth National
Conference of Nursing Diagnosis, RTS is "the trauma syndrome that
develops from being raped." Initially the survivors suffer from an
74. JOYCELYN M. POLLUCK, WOMEN, PRISON, & CRIME 109 (Sabra Home et al. eds.,
2d ed. 2002).

75. Id.
76.
77.
78.
79.
80.
81.
82.
83.
84.

Ellen M. Barry, PregnantPrisoners,12 HARV. WOMEN'S L.J. 189, 190 (1989).
Id.
Bell, supra note 19, at 210.
Barry, supra note 76, at 190.
POLLUCK, supra note 74, at 210.
Id.
Dumond, supra note 31, at 9.
Id. at 44.
Dumond, supra note 31, at 44.
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acute phase of disorganization (rape trauma phase) and then
proceed to reorganize their life in response to the trauma (long-term
reorganization phase). The defining characteristics are divided into
three phases: rape trauma, long-term reorganization phase,
compound reaction, and silent reaction."8 5
During the rape trauma phase, survivors may experience fear of
physical violence, humiliation, guilt, embarrassment, and death. 86
For women inside, there are also concerns of stigmatization within
the prison subculture, especially if the survivor chooses protective
custody. 87 Other resulting feelings from the rape may include anger
and vengeance. 88 These feelings tend to manifest themselves as
increased violence towards others, especially those most helpless,
such as women and children. 89 In the prison context, this can result
not only in hostility towards other imprisoned individuals, but
aggressiveness against their children upon release from prison.
During the rape trauma phase some survivors direct the pain
inward and feel self-blame, self-hatred, and self-doubt. 90 As stated
earlier, prisoners are much more likely to have been the survivors of
abuse than the general population.91 Studies by the Department of
Justice show that approximately 23%-37% of female offenders were
sexually abused as children in comparison to 12%-17% of women in
the general population. 92 It can be argued that repeat victimization
in the prison context drastically complicates a survivor's recovery.
Some survivors may dissociate themselves in cases of long-term
violation.9 3 When these feelings of self-hatred are taken to the
extreme, they may result in self-mutilation or self-injury. 94
Rape survivors usually enter the long-term reorganization
phase approximately two to three weeks following the incident as
they attempt to reorganize and alter their lifestyle. 95 Unfortunately

85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.

Id. at 9.
Id. at 49.
Id. at 46.
Id. at 44.
Bell, supra note 19, at 209.
Dumond, supra note 31, at 44.
Bell, supra note 19, at 209.
Id. at 208.
Dumond, supra note 31, at 20.
Dumond, supra note 31, at 44.
Id.
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imprisoned women are denied the ability to change their lifestyle,
and therefore they are unable to progress through this natural phase
in the healing process. As a result of the repeated victimization, they
often skip this stage and enter the compound reaction phase.
The compound reaction phase has similar symptoms to those of
the rape trauma phase (especially for repeat victims and survivors of
sexual/physical abuse) of feeling self-hatred and doubt. However,
other symptoms are also present. 96 During this phase, they may
become severely depressed, experience psychosomatic illnesses,97
increased sexual activity, drug and alcohol abuse, overeating,
psychotic behavior, and suicide attempts. 98
Finally, the silent reaction phase may replace the rape trauma or
compound reaction phase. 99 A survivor may have an abrupt change
in sexual relationships, nightmares, anxiety phobic reactions, and
avoidance of relationships.1 00 Most survivors deny the rape or
refuse to discuss it. 101 In the prison context these emotional response
may prevent the survivor from reporting the incident and influence
her perception about the credibility of their story.102
1. Repeat Victimization and Coping Techniques
The trauma of sexual abuse is more detrimental in the prison
context. 0 3 First, incarceration increases the likelihood of repeated
victimization and sexual slavery by various aggressors such as
chaplains, administration, deputy wardens, contractors, food service
workers, medical staff, other inmates (male and female), and
96. Id.
97. Id. at 11 (describing psychosomatic ailments to include: asthma, ulcers, colitis,
and hypertension).
98. Dumond, supra note 31, at 18 (explaining that suicide is a major problem
resulting from sexual abuse in prisons. A total of 324 inmates committed suicide in 1999,
making it the third leading cause of death in prisons nationally). See also Bell, supra note
19, at 208 (indicating that while it is not clear whether all suicide cases were linked to
sexual assault victimization and survivorship, research indicates a prisoner who is
sexually violated is seventeen times more likely to attempt suicide than prisoners who
have not suffered such abuse.). See also Dumond, supra note 31, at 18 (explaining that
prisoners rationalize their decision as an outlet when no other recourse exists and
repeated violation is a reality).
99. Dumond, supra note 31, at 44.
100. Id.
101. Id.
102. Id. at 13.
103. Dumond, supra note 31, at 10.
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guards 04 In order to survive repeated sexual victimization at the
hands of multiple abusers, survivors may employ various coping
mechanisms which may include: fighting back against the abuser,
bargaining with the abuser (i.e., "quid pro quo" rape), escaping
mentally during the assault, giving into the assault, freeze up during
the assault, and begin to experience a distorted reality also known as
"the Stockholm syndrome." 0 5 The effectiveness of these coping
mechanisms strategies varies depending on the situation and may
affect the survivor's feelings of guilt, shame, and helplessness. For
example, fighting back may encourage violence that is more physical
and bargaining may make the survivor feel they were responsible
for the attack.10 6 Imprisoned women may engage in "protective
pairing" where they allow coerced sex by one person in order to
avoid coerced sex by others. 107
2. Distortion of Reality and Responses to Sexual Abuse
Many times the power dynamic between imprisoned women
and staff creates a distorted reality because the sexual aggressor is
also the most important person in the survivor's life.108 As a result,
the perpetrator's actions and belief profoundly affect the psychology
of the survivor.109 Over time, the survivor may come to "identify
with their aggressor and appear to comply willingly."" 0 This
psychological distortion of reality combined with the fact that some
women engage in voluntary sexual behavior creates a problem of
determining the validity of a woman's sexual complaint."'
Adding to the distorted reality created by repeat victimization
are the responses the survivors receive to the sexual abuse both
inside and outside the prison community. Some women inside and
staff report that there are few "real victims" and that most sexual
behavior in prison is consensual.112 When asked about the main

104. Springfield, supra note 1, at 463.
105. Id. at 45 (defining Stockholm Syndrome as a distortion of reality that results
when the victim/survivor begins to identify and empathize with her aggressor).
106. Id.
107. Dumond, supra note 31, at 46.
108. Id. at 10.
109. Id.
110. Id. at 45.
111. Dumond, supra note 31, at 13.
112. Id. at 12.
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impediments to reporting the abuse, survivors stated them in order
of importance: "1) fear of retaliation 2) the feeling that staff would
not believe them, would laugh at them, or would do nothing about
it; 3) shame or embarrassment."113 Further, societal beliefs help
reinforce this idea, as opinions polls suggest, "Incarcerated inmates
who are sexually assaulted may be viewed as somewhat deserving
or responsible for their fate because of the crimes committed against
society."114
C.

The Impact of Prison Sexual Abuse on the Community at
Large
1. More violent community

Considering that approximately 95% of offenders are released, it
is important to consider the affects prison sexual abuse will have in
communities. 115 According to M.S. Fletcher, who conducted a socioanthropological study, the U.S. correctional system is "warehousing
violence." 116 Some people are so traumatized in prison that upon
release they may become more violent and project that violence onto
others. 117 This increase in violence is usually directed towards
women and children.118 As mentioned earlier, most female inmates
were not violent offenders upon entering prison; however, this data
suggests that repeat victimization inside prison make the women
more violent when they are released. Upon release, women are
more likely to be violent towards other women or children. This is
disturbing because the majority of women in prison are single
mothers. 119
2. Damaging Effects on Children
Because approximately two-thirds of all incarcerated females
are mothers, the effects of separating a mother and her children
should also be explored. While incarceration alone is not enough for

113. Id. at 13.
114. Id.
115. Julia Samia Mair et al., New Hope for Victims of Prison Sexual Assault, 31 J.L. MED.
& ETHIcS 602, 605 (2003).
116. Dumond, supra note 31, at 3.
117. Bell, supra note 19, at 211.
118. Id. at 209.
119. Bell, supra note 19, at 195.
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a woman to lose custody of her children, the Adoption and Safe
Families Act of 1997, allows children to be available for adoption if
there has been no contact with the biological parents for a year. 120
The majority of women in prison are single mothers; therefore, the
likelihood of them losing custody of their children is increased.
Many times children suffer pain and resentment from losing their
mother, which leads to behavioral problems, social withdrawal, and
learning disabilities. 1 21
D.

Impact of Sexual Abuse in U.S. prisons on the International
Community

The sexual violence in U.S. prisons not only creates a more
violent America and resentful children, but there are also global
implications when the U.S. refuses to address this problem. Not only
will the U.S. lose credibility in the international community for
failing to protect people inside, but the U.S. may also directly cause
harm to citizens of other countries by failing to address this problem
domestically.
1. Loss of Credibility
If the U.S. fails to protect women inside from sexual abuse, it
may lose credibility in the international community. One way this
may manifest, is that other nations may retaliate by refusing to
extradite prisoners to the U.S. to serve time. For example, in April
2001, the Canadian government unanimously ruled to block the
extradition of four men accused of multimillion-dollar fraud because
they would be subjected to rape in U.S prisons. 122 The Canadian
court reasoned that the prosecutor's comments violated the
Canadian Charter of Rights and Freedoms which guarantees "life,
liberty, and security of the person." 123
Canada is not the only one shining a light on America's dark
secret. Human rights groups have issued multiple reports on the
problem. Amnesty International released "Not Part of My Sentence:

120.
121.
122.
123.

POLLUCK, supra note 74, at 111, 120.
Id. at 110.
Dumond, supra note 31, at 2.
Id.
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Violations of the Human Rights of Women in Custody" in 1999124
and "Broken Bodies, Shattered Minds: Torture and Ill Treatment of
Women" in 2001.125 The Human Rights Watch issued "All Too
Familiar: Sexual Abuse of Women in U.S. State Prisons" in 1996.126
All three of these reports expressed concern for the treatment of
women in U.S. prisons and questioned the amount of discretion
afforded to male guards in the United States. 127 The reports of these
international agencies undoubtedly influence America's reputation
on the international front.
2. Direct Harm
The sadistic abuse and sexual humiliation by American
soldiers at Abu Ghraib prison has shocked most
Americans - but not those of us familiar with U.S. jails and
prisons. In American prisons today, wanton staff brutality
and degrading treatment of inmates occur across the
country with distressing frequency ... both men and
women prisoners- but especially women -face staff rape
and sexual abuse.12 8
The embarrassing incident at Abu Ghraib is an example of
direct harm on the intentional community when the U.S fails to take
action to prevent sexual abuse in U.S prisons. Charles A. Garner Jr.,
a military officer stationed at Abu Ghraib, was found guilty of sexual
and psychological abuse of Iraqi prisoners on January 14, 2005.129
Two years prior to the Abu Ghraib scandal, Garner served as a
124. Flyn L. Flesher, Cross-GenderSupervision in Prisons and the ConstitutionalRight of
PrisonersTo Remain Freefrom Rape, 13 WM. & MARY J.WOMEN & L. 841, 843 (2006-2007).
125. Dumond, supra note 31, at 2.
126. Flesher, supra note 124, at 844.
127. HUMAN RIGHTS WATCH, supra note 47, at 22 (explaining Human Rights Watch's

stance on cross gender supervision: "While ... Human Rights Watch does not as a matter
of policy oppose the presence of male officers in female prisons per se, we agree in
principle with the notion that some restrictions should be placed on the role of male
officers within women's prisons, particularly in light of the evidence that incarcerated
women in the U.S. and elsewhere have been raped and sexually assaulted by male
employees."). See also, Smith, supra note 13, at 243 (advocating same sex supervision).
128. Flesher, supra note 124, at 842.
129. Charles Sheehan, MP Investigated in Iraq Was at Pa. Prison DuringAbuse Scandal,
but

Not

Implicated, THE SAN

DIEGO UNION-TRIB.,

May

7,

2004,

available at

http://legacy.signonsandiego.com/news/world/iraq/20040507-1742-prisonerabuse-gu
ard.html.
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prison guard at State Correctional Facility in Greene County,
Pennsylvania, where prisoners brought numerous lawsuits alleging
sexual abuse, beatings, and body cavity searches in full view of other
guards.130 Garner also had a horrible history of abusing his exwives, 131 and later became the ringleader in perpetuating the abuses
against the prisoners at Abu Ghraib. 132 Undoubtedly, Graner's
history of committing abuses against prisoners in U.S. prisons and
beating his wives influenced his actions toward Abu Ghraib. In fact,
Graner was selected to head some operations in Abu Ghraib because
of his prior experience working in prisons.1 33 Graner's story serves
as an example of the international implications of America's
indifference to violence against women in prison. This indifference
to the suffering of its female inmates is demonstrated by the
numerous barriers to prosecuting sexual abuse of female inmates in
the U.S.

III. Legal Barriers to Confronting
Sexual Abuse in U.S. Prisons
42 U.S.C. § 1983 governs claims of sexual abuse in prison inside
prison. 134 While 42 U.S.C. § 1983 does not confer substantive rights,
it serves as a general remedy for vindicating federal rights that are
present in other parts of the U.S. Constitution. 135 There are three
requirements to bring a claim under 42 U.S.C. § 1983. First, plaintiff
must allege a violation of a constitutional right. 136 Second, the suit
must be brought against a "person" as defined under 42 U.S.C. §
1983.137 Third, the "person" must be acting under the "color of
law." 138

A.

The Eighth Amendment under 42 U.S.C. § 1983
To state a claim under 42 U.S.C. § 1983, the plaintiff must allege
130. Id.
131. Id.
132. Id.
133. Id.

134 Ashley E. Day, Cruel and Unusual Punishment of Female Inmates: The Need for
Redress Under 42 U.S.C. § 1983, 38 SANTA CLARA L. REV. 555, 557 (1998).
135. Id.

136. Day, supra note 134, at 557.
137. Id.
138. Id.
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a deprivation of a civil right. 139 Most female inmates allege a civil
rights violation under the Eighth Amendment, cruel and unusual
punishment.140 A cause of action under the Eighth Amendment's
cruel and unusual punishment standard requires that two elements
must be met.141 The conduct must be "objectively serious" and the
defendant must have a "sufficiently culpable state of mind." 14 2
In Farmer v. Brennan, the court defines "objectively serious" as
an act or omission that results in the denial of "the minimal civilized
measure of life's necessities." 1 43 In Farmer, the court held that an
official's state of mind must be one of "deliberate indifference to
inmate health or safety," indicating "more blameworthy than
negligence" in order to meet the "sufficiently culpable state of mind"
test under the Eighth Amendment. 144 To prove deliberate
indifference three elements must be met: 1) the official knows of the
risk to inmate and disregards it; 2) the official is aware of the facts
from which the inference could be drawn that a substantial risk
exists; 3) the official draws the inference. 145 Lastly, an official may be
released from liability as long as they "responded reasonably to the
risk."146

B.

Case Application of the Deliberate Indifference Test

If a prison has a policy against sexual abuse, violation of the
policy fails to satisfy the "deliberate indifference standard." In
Barney v. Pulispher,a male prison guard took two women from their
cells and sexually assaulted them.147 Even though the officer
violated an official jail policy, the court held that the "deliberate
indifference" prong was not satisfied. The policy was not enough to
prove that a substantial risk of sexual abuse of female inmates
existed.148 The court also rejected plaintiffs argument that potential
139. Id.
140. Id. at 559-60.
141. 42 U.S.C. § 1983 (2012).
142. Day, supra note 134, at 565.
143. Farmer v. Brennan, 511 U.S. 825, 834 (1994)(citing Rhodes v. Chapman 452 U.S.
337 (1981)).
144. Day, supra note 134, at 568.
145. Id. at 568-569.
146. Id. at 569.
147. Barney v. Pulispher, 143 F.3d 1299, 1311 (10th Cir. 1998) (holding that policies
alone do not establish obvious risks to female prisoners).
148. Dinos, supra note 9, at 287.
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abuse of authority could arise from the contact between male guards
and incarcerated women. 149 This holding demonstrates that the
"deliberate indifference" standard is unreasonably high. Even
though the jail knew of the risk borne by female inmates as
evidenced by the policy, the policy was insufficient to satisfy the
second prong of the test. The second prong requires knowledge of
specific facts that cause a substantial risk of the abuse. Further, the
court rejected that argument that the contact between male guards
and women inside could cause an abuse of authority in the form of
sexual abuse. In conclusion, the "deliberate indifference" standard
is unreasonably high and prevents survivors from bringing suits. 1 50
In Hovater v. Robinson, an incarcerated woman filed a suit
against three entities: (1) her prison guard and alleged attacker,
Robinson; (2) the county in which the prison was located, Sedgwick
County; and (3) the sheriff responsible for overseeing the prison,
Sheriff Hill.151 She alleged violations of her constitutional rights
when she was removed from her cell and forcibly sodomized in the
library. 152 The District Court held that Sedgwick County and Sheriff
Hill had notice that lone access to female inmates may result in
sexual abuse. The court of appeals reversed stating that Sheriff Hill
had no knowledge that Robinson himself was dangerous to female
inmates. 153
This holding reveals two important concepts for attempting to
litigate abuse against female inmates. First, the case does not
articulate the degree to which the supervising official must be
informed of the risk of abuse to the female inmate. Therefore, it is
hard to determine whether the "deliberate indifference test" was
actually met and therefore creates a vague standard for someone
who wishes to file suit in the future. 154 Second, even if a prison
administrator is subjectively aware of a general risk that male guards
may sexually abuse women prisoners, an Eighth Amendment
violation is not established unless the administrator knew that a
particular guard might assault women.155 This is an additional
149.
150.
151.
152.
153.
154.
155.

Id.
Day, supra note 134, at 576.
Hovater v. Robinson, 1 F.3d 1063,1064 (10th Cir. 1993).
Day, supra note 134, at 570.
Id. at 571.
Day, supra note 134, at 571.
Buchanan, supra note 33, at 85.
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barrier to litigation because the survivor must allege that the
supervising official of the prison knew that a particular guard would
assault them.
This is difficult to prove because of the reasons mentioned
earlier. First, a survivor may not report the abuse for fear of
retaliation, and it is therefore difficult to build a case against a
particular guard. Second, although the abuse may be reported there
is a risk that the guards may not document it because of the culture
of complicity between the guards. In fact, "departments of
corrections often fail to record complaints or even to investigate
them in an organized central manner."15 6 Therefore, a "risk" cannot
exist under the "deliberate indifference test" if it is not recorded or
documented. 157 Third, if the abuse is recorded and documented it
becomes information that can be accessed by the guards causing
retaliation against the survivor. Undoubtedly, this discourages
survivors from further reporting. Therefore, it is extremely difficult
to establish a case against a particular guard.
There are other loopholes of the "deliberate indifference test"
not demonstrated in these cases. For example, if the assault occurs
in an overcrowded area, the chance of recurrence is deemed as
negligible instead of being labeled as excessive.158 Therefore, it fails
the "deliberate indifference test." Lastly, a guard who claims the sex
was consensual is released from liability. 159 As mentioned earlier,
this is a barrier because the guards are often believed over the
imprisoned women.
C.

The "Person" Requirement under 42 U.S.C. 1983

Most claims are brought under 42 U.S.C. 1983. The second
prong of this statute requires that suit be brought against a person. 160
Often, the women inside file suit against the county or prison and
the individual guards committing abuses against them. In Scott v.
Moore,161 the United States Court of Appeals for the Fifth Circuit set
forth a rigorous three-part test to determine if a municipality could

156.
157.
158.
159.
160
161.

Id. at 86.
Dinos, supra note 9, at 292.
Id. at 291.
Buchanan, supra note 33, at 85.
42 U.S.C. § 1983.
Scott v. Moore, 114 F.3d 51 (5th Cir. 1997).
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count as a person: 162 1) "the City must have promulgated 'an official
policy, practice, or custom"'; 2) "plaintiff must establish that the
policy can be linked to a constitutional violation"; and 3) a plaintiff
must prove the municipality's action, or inaction, "extended beyond
mere negligent oversight of [her] constitutional rights."163 States
cannot qualify as persons under this provision and courts have
extended this protection to state prison guards as well.164 Therefore,
state prison guards cannot be sued. Further, the Eleventh
Amendment also bars suits against nonconsenting states. 165
Unfortunately, the difficulty in attaching liability to states and
municipalities combined with the qualified immunity defense make
it extremely difficult for women inside to end suits in their favor.166
In addition, the "official policy" of the first prong for municipal
liability is inadequate. 167 One reason is because it does not apply to
complaints that are not investigated or ignored unless there was an
"official policy not to investigate."1 68 In order to meet this rigorous
standard, there must be a long documented history of
uninvestigated complaints.169 As a result of the requirement of a
long number of undocumented complaints, many successful suits
against sexual abuse of female inmates must be pursued in the form
of class action suits. 70
E.

Qualified Immunity as a Defense to 23 U.S.C. § 1983

If the women inside are able to jump through the hurdles
created by 42 U.S.C. 1983, they stand the risk of the court denying
redress under the doctrine of qualified immunity.
Qualified
immunity was created by the Supreme Court and it serves to protect
government officials from liability for constitutional violations

162. Day, supra note 134, at 560.
163. Id. at 562.
164. Id.
165. Id.
166. Id. at 576.
167. Id. at 562.
168. Day, supra note 134, at 577.
169. Id.
170. See Smith, supra note 13, at 228 (explaining that the author resorted to a class
action suit after informal demands for changes had failed. Her case, Women Prisoners v.
Districtof Columbia, established that a pattern of sexual abuse and harassment of female
inmates violates the Eighth Amendment's cruel and unusual punishment standard.).
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except in the "most egregious of cases."1 71 In Saucier v. Katz, the U.S.
Supreme Court determined a two-step analysis in order to qualify
for this affirmative defense. The plaintiff must allege a violation of a
constitutional right that is clearly established, and it must be
determined that a reasonable official would have known that alleged
acts violated that right.172 However, the Court later changed the
two-step analysis in Pearson v. Callahan in two important ways. First,
the two-step analysis need not be conducted in order and judges are
allowed to use their discretion to decide which of the two prongs
should be analyzed first.173 Second, the two-step analysis became
advisory as opposed to mandatory.174 Finally, qualified immunity is
a defense from suit "rather than a mere defense to liability."175
Qualified immunity creates many problems for survivors of
sexual abuse in prisons in bringing litigation. First, there is no
clearly established constitutional right against sexual harassment in
prisons. 176 Because there is no constitutional right, the survivors
automatically fail one of the prongs under qualified immunity.
Second, as addressed earlier, it is extremely difficult for a rape
survivor to bring a claim under the Eighth Amendment's cruel and
unusual punishment provision. Therefore, the first prong of
qualified immunity is rarely met.
A case example of harm of qualified immunity can be found in
Adkins v. Rodriguez. In Adkins, the court held 77 that an imprisoned
woman had no right to be free from verbal sexual harassment. 178 A
prison guard entering a woman's cell at night and commenting on
her breasts was "outrageous and unacceptable conduct," but not a
constitutional violation under the Eighth Amendment's "deliberate
indifference standard." 179 Therefore, the guard was entitled to
qualified immunity. The Court of Appeals supported the district
court's ruling under the affirmative defense of qualified immunity.18 0

171.
172.
173.
174.
175.
176.
177.
178.
179.
180.

Day, supra note 134, at 571.
Saucier v. Katz, 533 U.S. 194 (2001).
Pearson v. Callahan, 555 U.S. 223, 239 (2009).
Id. at 242.
Id. at 231.
Day, supra note 134, at 581.
Adkins v. Rodriguez, 59 F.3d 1034, 1036 (10th Cir. 1995).
Day, supra note 134, at 566.
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In the unlikely event that a woman inside inmate meets the 42
U.S.C. § 1983 standard and overcomes the qualified immunity
defense, there is another concern regarding remedies.
Rape
survivors may only receive monetary damages against a "person,"
and state officials are not persons under 42 U.S.C. § 1983.181 Instead,
the plaintiff may get injunctive relief if there is a "real and
immediate threat that the prisoner will be the victim of an
unconstitutional action."1 82 If awarded injunctive relief, it takes the
form of moving the prisoner or relocating the guard.183 The plaintiff
may also receive attorney's fees.184 In conclusion, the current law in
the U.S. creates many legal barriers for victims and survivors of
sexual abuse inside prisons.

IV. The Legal Argument Against
Cross-Gender Supervision
An overview of the plight of imprisoned women can be
summarized by two main points. The power dynamic inherent in
the guard-imprisoned relationship contributes to the sexual abuse of
female inmates.185 The constitutional provisions in place have failed
to protect imprisoned women from this abuse as demonstrated in
Part III. Therefore, a logical solution to the problem would be to
diminish the gender power dynamic by restricting male guard
access to women inside. Another solution would be to eliminate
male guards in female prisons completely. In Cross-Gender
Supervision in Prisons and the Constitutional Right of Prisoners to
Remain Free from Rape, Flesher argues how eliminating cross gender
supervision may be achieved through the legal system. She makes
some compelling arguments on how this may be legally achieved
which will be discussed in the proceeding sections. 186
A.

Turner should be the standard of review
In Turner v. Safley, a class action suit was brought to challenge

181.
182.
183.
184.
185.
186.

Id: at 573.
Id.
Dinos, supra note 9, at 286.
Day, supra note 134, at 573.
See generally Smith, supra note 13.
Flesher, supra note 124, at 862.
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the constitutionality of two prison policies. 187 The Court held that
the policy prohibiting inmate to inmate correspondence was
constitutional because it was reasonable related to security concerns
of the prison officials. 188 However, the Court held that the prison
policy requiring the inmates to have special permission from the
prison director to marry were unconstitutional because it did not
serve any legitimate penological objective.189 The Court provided
that "when a prison regulation impinges on person inside
constitutional rights, the regulation is valid if it is reasonably related
to legitimate penological interests." 190
The Court determined that several factors should be considered
in determining whether the regulation is "reasonably related."191
First, there needs to be a valid, rational connection between the
prison regulation and the legitimate governmental interest put
forward to justify it.192 Second, the Court should consider whether
there are any alternative means for the inmate to exercise their
constitutional right.193 Third, the Court should consider how the
impact of the accommodation will affect the guards, other people
inside, and the distribution of resources in the prison.194 Finally, if
the Court is unable to find reasonable alternatives to violating the
constitutional right of the person inside then the prison regulation is
reasonable.195 Flesher argues that these standards could be applied
to sexual abuse cases.196
The first factor requires that there be a valid, rational connection
between the prison regulation and the legitimate governmental
interest put forward to justify it.197 Applying that factor to the
current system, cross-gender supervision policies serves one
legitimate governmental purpose: ensuring equal employment in

187. Turner v. Safley, 482 U.S. 78, 81 (1987).
188. Id.
189. Id.
190. Id. at 89.
191. Id.
192. Turner v. Safley, 482 U.S. at 89.
193. Turnerv. Safley, 482 U.S. at 90.
194. Id.
195. Id.
196. Flesher, supra note 124, at 862.
197. Turner v. Safley, 482 U.S. at 81.
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prisons. 198 However, in Dothard v. Rawlinsonl99 the plaintiff, Dianne
Rawlinson, sued Board of Corrections under the Civil Rights Act
claiming that she was unfairly excluded from working in male
prisons because of the height and weight requirements. 200 While the
case was pending, Alabama enacted a statute that ended cross
gender supervision in prisons. 201 The Supreme Court held that
while the height and weight requirements did not serve a legitimate
purpose, prisons did not have an obligation to provide jobs for
opposite sex guards. 202
The Court reasoned that female guards in male prisons were
particularly vulnerable to attack by men inside and cited several
reasons. 203 First, the Court explained that 10% of the men inside
were incarcerated for sex crimes and they were not separated from
the general population. 204 Second, they said other people inside may
be tempted to sexually assault the female guards if women were
allowed in the prison, because they were deprived of the "normal
heterosexual environment." 2 05 Third, the Court opined that the
introduction of a female guard into a male prison would "pose a real
threat," not only to the targets of assault, but also to the basic control
of the penitentiary and protection of people inside and other security
personnel.
The employee's very womanhood would thus undermine her
capacity to provide the security that is the essence of a correctional
counselor's responsibility." 20 6 Last, the Court made the distinction
between contact and non-contact positions stating "the use of
women as guards in 'contact' positions ... would pose a substantial

security problem, directly linked to the sex of the guard." 20 7
Interestingly, this same rationale could be used to justify
excluding male guards from female prisons. The argument that men
inside would be tempted to sexually assault female guards can also

198.
199.
200.
201.
202.
203.
204.
205.
206.
207.

Flesher, supra note 124, at 862.
Dothard v. Rawlinson, 433 U.S. 321, 335-37 (1977).
Id.
Id.
Flesher, supra note 124, at 862.
Id.
Id.
Flesher, supra note 124, at 862.
Dothard v. Rawlinson, 433 U.S. at 336.
Id. at 336.
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apply to the reverse situation-male guards may be tempted to
sexually assault women inside. The argument that men inside were
deprived of the "normal heterosexual environment" can also be used
in female prisons as the power dynamic between the male guards
and women inside hardly constitutes a normal heterosexual
environment where sex is exchanged without coercion. The Court
mentioned that the woman's gender directly interfered with her job
as a guard because it compromised the safety of the prison and she
would be better used in a noncontact position. As mentioned earlier,
male guards in women's prisons are compromising the safety of the
women inside which is contrary to their role as prison guards.
Therefore, it would seem that if they are allowed to work in female
prisons, then their job duties should be limited to non-contact
positions.
The second factor a court should consider is whether there are
any alternative ways for the women inside to exercise their
constitutional right. 208 First, women inside have a right to bodily
integrity.
Second, as analyzed previously, the constitutional
provisions in place contain numerous loopholes that make it
extremely hard for female prisoners to exercise this right. Therefore,
alternative means to protect this right to bodily integrity include
limiting male guards access to women inside. While this could mean
a supervisory or non-contact role, I argue the best way to protect
imprisoned women's' right of bodily integrity is to eliminate crossgender supervision in the prison system.
The third factor is the impact of the asserted constitutional right
would have had on guards, other people inside, and the allocation of
prison resources. 209 Imprisoned women only make up 7% of the
state prison population. 210 Therefore, the impact on employment for
male prison guards will be minimal. In terms of the impact on
female guards, they will be relegated to working primarily in female
prisons. 211 In the interest of justice, it seems clear that women's right
to bodily integrity should outweigh the right to employment in male
prisons. The abolition of cross-gender supervision will destroy the
gender power dynamic inside prisons and positively impact the
208.
209.
210.
211.

Turner v. Safley, 482 U.S. at 89.
Turner v. Safley, 482 U.S. at 90.
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women inside. Finally, the fourth factor asserts that the absence of
ready alternatives to violating the constitutional right of the woman
inside makes the prison regulation reasonable. I argue that limiting
access to imprisoned women to distant supervision can reduce the
sexual abuse of women inside. For example, prior to 1972, men were
relegated to perimeter posts such as guard towers and gates but
were denied access to living quarters. 212 Further, men were only
used for disciplinary purposes as a last resort. 213 A return to these
standards would clearly minimize the opportunities for sexual abuse
between male guards and female inmates.
In conclusion, if Turner is the standard of review, then a
compelling argument can be made against cross-gender supervision
because it passes the four-factor test.
First, the only valid
governmental interest that cross-gender supervision serves is to
ensure equal employment in prisons. However, this was invalidated
in Dothard v. Rawlinson which held that prisons did not have to
guarantee jobs to the opposite sex. Second, there are alternatives to
violating a woman's constitutional right to bodily integrity, such as
limited access to incarcerated women by male guards. Third, the
impact on male guards would be minimal, while the impact on
female guards would be outweighed by protecting the women
inside. Last, limited access to women inside is a ready alternative to
violating their bodily integrity.
B.

Barriers to Abolishing Cross-Gender Supervision

While Turner should be the standard of review, there are
inevitably some barriers to abolishing cross-gender supervision. The
main barrier in abolishing cross-gender supervision is Title VII. Title
VII permits male guards to work in female prisons and vice versa. 214
Originally, Title VII served to grant access to women guards desiring
to work in male prisons, in a desire to avoid employment
discrimination. 2 15 Female guards wanted to work in male prisons
because it was necessary to advance to upper level management
positions. 216 Since the original goal was to give female guards equal
212.
213.
214.
215.
216.

TALVI, supra note 11, at 57.
Id.
Smith, supra note 13, at 267.
Id. at 285.
Id.
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standing in the employment context, it should considered whether
working in male prisons is still necessary for female guards to
advance in their careers. Not surprisingly, the goal of Title VII is
outdated in the prison employment context as women now have the
skills to advance without serving in male prisons. Since the purpose
of Title VII is no longer served in the prison context, cross-gender
supervision should be abolished. 217

V. International Standards on
Cross-Gender Supervision
Placing America's prison system in global context, the U.S. has
the highest incarceration rate in the world. 218 One might argue that
the sheer number of people inside housed in U.S. facilities imposes
an increased responsibility to protect them from sexual abuse, even
more than other countries. Unfortunately, the U.S. has failed to
comply with even the most minimal international standards.
A.

U.S. Accountability and International Standards
I cannot understand why female inmates are not protected
from sexual assault in prison and why their jailers or male
inmates often attack them.. . My question to the U.S.
government and the American people is how we can
demand that other countries respect the human rights of
their citizens when we don't respect them ourselves.219

As a member of the United Nations ("U.N."), the U.S. is subject
to numerous international standards. Under the "Standard Rules for
the Minimum Treatment of Prisoners" adopted by the United
Nations on August 30, 1955, women inside are entitled to bodily
integrity when subject to cross-gender supervision. 220 Although the
Standard Rules are not legally binding, they are "the minimum
standards that the world's nations should be expected to meet

217. Id.
218. Id. at 282-283.
219. Springfield, supra note 1, at 459 (quoting Michelle Phillips, Press Conference,
Amnesty International, Not Part of My Sentence (Mar. 4, 1999).
220. Smith, supra note 13, at 282-283.
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regardless of material resources." 221 The General Assembly of the
U.N. also passed other nonbinding resolutions -the Basic Principles
for the Treatment of Prisoners 222 and the Body of Principles for the
Protection of All Persons under Any Form of Detention or
Imprisonment. 22 3 These rules explicitly provide that only same-sex
guards can be present during personal activities such as, showering,
use of the bathroom, and during transportation to and from medical
visits.224 Further, only same sex guards should be permitted in
residential housing units. 225 Considering the abuses outlined earlier,
the U.S. has yet to comply with these minimal standards. If the U.S.
were to comply with the resolutions passed by the U.N., the problem
of cross-gender supervision would be minimized because access to
female guards would be restricted.
Unlike the United States, many other nations have made
progress in adopting these basic international standards set forth by
the U.N. In Brazil and Venezuela, imprisoned women are only
guarded by women. 226 Canada, the Czech Republic, the United
Kingdom (U.K.), and Venezuela require same-sex searches. 227
Additionally, the U.K. does not allow male guards to observe female
inmates in their residential units. 228 The U.S. can easily implement
these basic standards and should follow the example of these other
members of the international community.
The U.S. is also subject to two international treaties which are
legally binding in contrast to the U.N. resolutions set forth above.
The International Covenant of Civil and Political Rights (ICCPR) is
an international treaty ratified by the U.S. in 1993.229 Article 17 of the
ICCPR explicitly states that all people have a right to privacy. 230
Some people have interpreted this to include cross-gender searches
in prison. 231 In 1994, the U.S. ratified the Convention Against
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Torture and Other Cruel, Inhuman, or Degrading Treatment and
Punishment (Torture Convention), another binding international
treaty. 232 This treaty requires punishment for people who engage in
abuses against people inside and an effective remedy for those who
report ill treatment. 233 These international standards have had little
effect on the U.S prison system, because the U.S. has neglected to
follow them.
In contrast, the U.S. has adopted a practice of a limiting the
impact of these treaties. First, the U.S. held the treaties as "non-selfexecuting," meaning absent legislation, they are unenforceable in
U.S courts. 234 The U.S. government justifies these limitations by
claiming that state and federal laws already protect the provisions
listed in the treaties. 235 As mentioned earlier, there are numerous
legal barriers to female prisoners asserting their right to be free from
sexual abuse. 23 6
Further, the U.S. defines torture much more narrowly than the
Torture Convention. 237 The U.S. legislation defines torture as
prolonged mental suffering caused by one of four things: 1) the
administration of mind-altering substances, 2) intentional or
threatened harm, 3) threat of imminent death, and 4) threat that
another person will be physically harmed or killed. 238 In contrast,
the Torture Convention has a much broader standard, stating that
one element of torture is "causing severe mental pain or
suffering." 239 This discrepancy prevents individuals from bringing
claims that meet the international standard but fail to satisfy the U.S.
definition of torture. 240
The U.S. has also limited the scope of the ICCPR. 241 The U.S.
government limited the scope of Article 7 of the ICCPR prohibiting
cruel, inhuman, or degrading treatment to fit within the framework
of the U.S. Constitution's Eighth Amendment prohibition against
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cruel and unusual punishment. 242 As explained in detail earlier,
prison officials are only accountable when acting with malice. 243
Further, a U.S. Foreign Relations Committee has acknowledged that
certain kinds of degrading treatment are not covered by the

Constitution. 24 4
Expectedly, the U.S. has been criticized for its failure to comply
with the international standards mentioned above. The Human
Rights Committee, the U.N. body charged with interpreting the
provisions of the ICCPR, has stated that a country may not ratify a
treaty with exceptions "designed to remove [guarantees to provide
the necessary framework for securing the rights of the ICCPR]."245
Additionally, other countries such as Denmark, Finland, France,
Germany, Italy, the Netherlands, Portugal, Norway, Spain, and
Sweden have all expressed discontent with the limitation of Article 7
by the U.S. stating that this limitation is contrary to the objective
desired by the treaty. 246

Conclusion
Sexual abuse of imprisoned women is not a new phenomenon
in the U.S.; in some sense, it has become part of the prison sentence
on a de facto basis. Women's prisons were first established in
response to the sexual abuse at the hands of male prison guards. 247
However, with the passage of Title VII, women and men were
allowed to work in opposite-sex prisons. 248 While advancing
women's employment rights, Title VII also exposed women inside to
much more abuse at the hands of male guards. Unfortunately,male
guards also comprise the majority of officers in women's prisons. 249
Cross-gender supervision in female prisons creates an
unbalanced gender-power dynamic. This dynamic leads to the
verbal and sexual assault of imprisoned women. 250 Sexual assault in
prison creates a host of physical, psychological, and psychosomatic
242.
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effects. 251 In the prison context these effects are heightened because
of repeated victimization. 2 52 Upon release, the sexual assault of
women inside contribute to increased violence and division of
families since many prisoners are mothers. 253
The most common provision of the Constitution under which
female prisoners seek redress is 42 U.S.C. § 1983.254 However,
redress under 42 U.S.C. § 1983 is hard to obtain because it is a very
high standard which requires that the plaintiff bring a violation of a
constitutional right against a person acting under the color of law. 255
In the unlikely event that the person is able to meet these rigorous
criteria, she still has to face the defense of qualified immunity, which
grants protection to government officials from liability for
constitutional violations except in the most serious cases. 256
To legally combat cross-gender supervision, the court should
apply the Turner standard of review. First, there has to be a valid,
rational connection between the prison regulation and the legitimate
governmental interest put forward to justify it.257 A second factor
relevant in determining the reasonableness of a prison restriction is
whether there are alternative means of exercising the right that
remained open to prisoners. 258 A third consideration is the impact
accommodation of the asserted constitutional right will have on
guards and other inmates as well as on the allocation of prison
resources generally. 259 Finally, the absence of ready alternatives is
evidence of the reasonableness of a prison regulation. 260 If Turner
was the standard of review then cross-gender supervision would
likely be abolished, but the main barrier is Title VII.261 While the
initial purpose of Title VII was to allow female guards access to male
prisons in order to advance their careers, Title VII is no longer
applicable in the prison context because female guards can advance
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their employment without going through that particular channel. 262
Therefore, the Turner standard should be adopted and Title VII
should not be applied to cross-gender supervision in women's
prisons.
Since the abolishment of cross-gender supervision will face a
major barrier with Title VII, the U.S. should apply international
standards as an alternative. More specifically, the U.S. should apply
the standards that that the U.N. has already adopted under the
Standard Rules and the two treaties ratified by the U.S., the ICCPR
and the Torture Convention. 263 These standards call for an end to
cross-gender supervision during personal activities. 264 Furthermore,
these standards acknowledge a basic right to privacy for all
individuals, including imprisoned women from male guards. 265
Lastly, these provisions provide require an effective remedy for the
survivors, and punishment for the guards who sexually abuse
them. 266 Instead, the U.S. has either ratified only pieces of the U.N.
recommendations or severely limited the scope and enforcement of
these treaties. 267 This has prompted criticism from the U.N.,
numerous international organizations, and the international
community. 268 As long as the U.S. continues to violate incarcerated
women's human rights, this will will continue to have an adverse
impact not only on women inside, but also on the general public and
the international community.

262. Id.

263. See supra Part V.
264. Smith, supra note 13, at 283.
265. Flesher, supra note 124, at 842.
266. HUMAN RIGHTS WATCH, supra note 47, at 46.

267. Id. at 49.
268. Id. at 50.

326

HASTINGS RACE AND POVERTY LAW JOURNAL

[Vol. 10

